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Since this law is so difficult to understand, we will talk a bit about the basics before covering the changes and your 
options. 
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Originally passed during the Depression, the act has not had many updates for a more modern economy.  Critical to 
understand how to protect your organization from claims and legal risk. 
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The primary issues we will be dealing with today are the Acts requirements for who gets overtime pay at time and 
a half ς ƻŦǘŜƴ ŎŀƭƭŜŘ Ψƴƻƴ-ŜȄŜƳǇǘΩ ǿƻǊƪŜǊǎΦ  aŀƴȅ ǎǘŀǘŜǎ ŀƴŘ ƭƻŎŀƭƛǘƛŜǎ ŀƭǎƻ ƘŀǾŜ ƭŀǿǎ ǿƘƛŎƘ ŎƻǾŜǊ ƻǾŜǊǘƛƳŜΣ ōǊŜŀƪǎ 
ς paid or unpaid,  and such issues.  
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In general, if your organization has gross income over $500,000 or is in interstate commerce, it is covered.  We will 
talk about the major exceptions, others do exist too. 

5 



Any organization in the fields above, without regard to income or interstate commerce, is covered by FLSA.  Note 
that there is a temporary exemption from the new changes for residential care facilities with fewer than 15 beds. 
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Non-profits generally are covered by FLSA.  If you are a charity, the rules somewhat different.  Where your gross 
income from business operations or sales via gift shops or such, exceeds $500,000 the charity is covered.  If the 
charity is not covered, individual employees who work in interstate commerce are.  The definition here is quite 
broad and includes those who communicate with people in other states in any manner basically. 
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If your workweek is less than 40 hours, you are still not required to pay overtime until after 40 hours ς although 
ȅƻǳ Ƴŀȅ ǿŀƴǘ ǘƻ Řƻ ǎƻ ŀƴŘ Ŏŀƴ ƛŦ ȅƻǳ ǿŀƴǘΦ  Lǘ ƛǎ ŜŀŎƘ ƻǊƎŀƴƛȊŀǘƛƻƴΩǎ ŎƘƻƛŎŜ ŀǎ ǘƻ ǿƘŜǘƘŜǊ ǘƘŜȅ ǿƛƭƭ ƛƴŎƭǳŘŜ ŀƴȅ 
holiday, vacation, PTO, or sick leave days in the calculation.  The law does not require you to do so. 
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While only the salary level test is changing, we will discuss all to assist you in assessing if you are currently in 
compliance or need to address any issues to get there. 
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Must be paid full salary every week if work at all during the week.  Cannot reduce pay due to quality or quantity of 
work although there are limited other exceptions.  You are not required to pay a full week in the first or last week 
of employment if a full week is not worked.  Time off under the Family and Medical Leave Act or under paid time 
off plans are the most common exceptions. 
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A person who takes a full day off for personal time and does not use any existing benefit plans may be docked for 
the time.  Those who spend time on jury or witness duty or military reserve duty may be paid the difference 
between the pay received in such actions and their standard pay.  Employees may also be docked for significant 
safety violations or significant workplace conduct rule violations under standard policies or practices. 
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You may pay any employee on a salary basis.  Salary basis alone does not mean an employee is exempt.  If you have 
a non-exempt, salaried employee you must pay any overtime earned no later than  the following pay period.  
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¢ƘŜǎŜ ŀǊŜ ΨƭŜŀǊƴŜŘ ƻǊ ŎǊŜŀǘƛǾŜΩ ǇǊƻŦŜǎǎƛƻƴŀƭǎΦ  [ŜŀǊƴŜŘ ƳŜŀƴǎ ǿƛǘƘƛƴ ŀ ǊŜŎƻƎƴƛȊŜŘ ŦƛŜƭŘ ƻŦ ǎǇŜŎƛŀƭƛȊŜŘ ƛƴǘŜƭƭŜŎǘǳŀƭ 
property and degreed and it  specifically includes doctors, lawyers, teachers at all levels so long as they are working 
in their field.  Creative means requiring creativity, originality and imaginative work and includes composers, artists, 
musicians.  Salary tests do not apply here, these folks are exempt so long as they are paid a salary or on a fee basis.   
This exemption does not include just anyone who has a degree however. 
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In small organizations, this exemption is for the top few who manage the entire enterprise while in larger ones it 
includes those who manage significant sub-divisions too.  Such an exemption requires that the person directs the 
work of at least two full-time employees AND has hire and fire authority _ or whose recommendations are given 
extra weight. 
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Here we are talking about those employees whose work is in managing the organization or the general business 
operations of it AND who exercise significant judgement and discretion WITH only limited supervision.  As with all 
the exemption tests it is all about the regular duties of the position and NOT the title. 
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Here the primary duties are in making sales or obtaining contracts for business AND normally the work is done 
ƻǳǘǎƛŘŜ ǘƘŜ ŜƳǇƭƻȅŜǊΩǎ ǇƭŀŎŜόǎύ ƻŦ ōǳǎƛƴŜǎǎΦ 
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This exemption is not for all computer-related work.  It applies only to those high level types of work in the design, 
development, modification, analysis and testing of computer systems, operating systems, and software.   
Additionally such people must be paid at least $27.63 per hour.    
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Effective December 1, 2016 a new salary level goes into effect. 
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Until the 1970s, raises in the pay rate were common and far more employees were covered by overtime pay 
requirements. 
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This is a major change ς you can include in the $913/week total up to 10% in incentives.  These only include non-
discretionary bonuses which are those where there is a prior plan or contract or announcement and the amount is 
ƴƻǘ ǎƻƭŜƭȅ ŀǘ ǘƘŜ ŜƳǇƭƻȅŜǊΩǎ ŘƛǎŎǊŜǘƛƻƴΦ  {ǳŎƘ ōƻƴǳǎŜǎ Ƴŀȅ ōŜ ŦƻǊ ǉǳŀƭƛǘȅ ƻǊ ŜŦŦƛŎƛŜƴŎȅ ƻǊ ǊŜǘŜƴǘƛƻƴ ǇǳǊǇƻǎŜǎ ŦƻǊ 
individuals, teams or the organization.  Catch-up provisions are allowed if the amount does not equal $913 per 
week but must be paid within the first pay period after the quarter or overtime pay for all of the quarter is 
required. 
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The new rates.  Under $47476 all employees are non-exempt which means they must be paid overtime at 1.5 times 
their normal rate. For those between $47,477 ς 134, 004 you must do a full assessment of regular job duties to 
ensure the individual(s) in such positions are exempt or not.  For highly compensated employees, over $134,004 
only one main duty from the exemption tests is required to be exempt from overtime.   Note: exempt employees 
may be paid overtime ς at straight time or time and a half ς but are not REQUIRED to be paid overtime.   

21 



What you do and when will require careful analysis of your market, your culture, and the actual impact on your 
organization.  Starting your action planning now is critical. 
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Take a look at everyone.  Are the jobs critical to your organization?  Do all need to kept as currently organized or 
could you make changes to help your future success? 
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How many do you have?  What jobs are they in?   Develop a list of each and their current pay level. 
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Are your job descriptions valid for the needs now?  It is common for small businesses to add a part-time position 
that expands into full-time and perhaps overtime but may not actually be needed or be the right job for now. 
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Wage and Census reports indicate 60% of employees do not work any overtime hours.  Knowing whose yours are 
who do is critical to considering your options.   
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Why?  Too often managers expect employees to respond to texts or emails after normal business hours or place a 
ǇǊŜƳƛǳƳ ƻƴ ΨŦŀŎŜ ǘƛƳŜΩ ǿƘŜƴ ǘƘŜȅ ǿƻǊƪΦ  Lǎ ƛǘ ǘƘŜ ǿƻǊƪ ŘǊƛǾƛƴƎ ƻǾŜǊǘƛƳŜ ƻǊ ƻǘƘŜǊ ŦŀŎǘƻǊǎΚ  
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